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UNITED STATES OF AMERICA 125 FERC 162,071
FEDERAL ENERGY REGULATORY COMMISSION

ORPC Alaska, LLC Project No. 13233-000
ORDER ISSUING PRELIMINARY PERMIT
(I'ssued October 21, 2008)

On June 2, 2008, ORPC Alaska, LLC filed an application pursuant to section 4(f) of
the Federal Power Act (FPA)," to study the feasibility of the Nenana OCGen River TGU
Power Project, located in the Tanana River, within the Unorganized Borough of Y ukon-
Koyukuk, near Nenana, Alaska. The project uses no dam or impoundment.

The proposed Nenana OCGen River TGU Power Project would consist of: (1) 16
proposed OCGen River TGU generating units, with atotal installed capacity of 400-kilowatts,
(2) aproposed 100-foot-long, 24.9-kilovolt transmission line, and (3) appurtenant facilities.
The project is estimated to have an annua generation of 1.7-gigawatt-hours, which would be
sold to aloca utility.

Background

The Commission issued public notice of the application on August 7, 2008. The
Bureau of Land Management filed comments, stating it has no comments at thistime, but
would liketo be notified if the feasibility studies result in the further pursuit of aproject. No
motions to intervene werefiled.

Discussion

Section 4(f) of the FPA authorizes the Commission to issue preliminary permitsfor the
purpose of enabling prospective applicants for a hydropower license to secure the dataand
perform the acts required by FPA section 9, which in turn sets forth the material that must
accompany an application for license. The purpose of apreiminary permit isto preservethe
right of the permit holder to have the first priority in applying for alicense for the project that
isbeing studied.® Because a permit isissued only to alow the permit holder to investigate the

116 U.S.C. § 797(f) (2000).

?16 U.S.C. § 802 (2000).
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feasibility of aproject while the permittee conducts investigations and secures necessary data
to determine the feasibility of the proposed project and to prepare alicense application, it
grants no land-disturbing or other property rights.’

On February 15, 2007, the Commission issued a notice of inquiry seeking comments
on how it should treat applications for preliminary permitsto study hydropower projects
involving proposals to utilize wave, current, and instream new technology methods.” In the
notice of inquiry, the Commission posed three possible aternatives and stated that, pending
the outcome of the notice of inquiry proceeding, it is adopting in theinterim a*® strict scrutiny”
approach. Under that approach, the Commission will process new technology preliminary
permit applications with aview toward limiting the boundaries of the permits, to prevent site-
banking and to promote competition. Further, to ensure that permit holders are actively
pursuing project exploration, the Commission will carefully scrutinize the reports that permit
holders are required to file on a semi-annual basis,® and would, where sufficient progress was
not shown, consider canceling the permit. Stricter scrutiny could entail requirements such as
reports on public outreach and agency consultation, devel opment of study plans, and
deadlinesfor filing aNotice of Intent to file alicense application and a Pre-Application
Document.

During the course of the permit, the Commission expects that the permittee will carry
out prefiling consultation and study devel opment leading to the possible development of a
license application. The prefiling process begins with preparation of a Notice of Intent (NOI)
and Pre-Application Document (PAD) pursuant to sections 5.5 and 5.6 of the Commission’s

3 e, eg., Mt. Hope Waterpower Project LLP, 116 FERC 161,232 at P 4 (2006)
(“The purpose of apreliminary permit isto encourage hydroelectric development by affording
its holder priority of application (i.e., guaranteed first-to-file status) with respect to thefiling
of development applicationsfor the affected site.”).

* Thus, a permit holder can only enter lands it does not own with the permission of the
landholder, and is required to obtain whatever environmenta permits federal, state, and local
authorities may require before conducting any studies. See, e.g., Three Mile Falls Hydro,
LLC, 102 FERC 161,301 at P 6 (2003); see also Town of Summersville, W. Va. v. FERC, 780
F.2d 1034 (D.C. Cir. 1986) (discussing the nature of preliminary permits). For these reasons,
issuance of this preliminary permit is not amagjor federa action significantly affecting the
quality of the human environment.

> See Preliminary Permits for Wave, Current, and Instream New Technology
Hydropower Projects, Notice of Inquiry and Interim Statement of Policy, 118 FERC 161,112
(2007).

® Asastandard condition in al preliminary permits, the Commission requires the
permit holder to file progress reports every six months.
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Regulations.” The permittee must use the Integrated Licensing Process unlessthe
Commission grants arequest to use an alternative process (Alternative or Traditional
Licensing Process). Such arequest must accompany the NOI and PAD and set forth specific
information justifying the request.? Should the permittee file a devel opment application,
notice of the application will be published, and interested persons and agencies will have an
opportunity to intervene and to present their views concerning the project and the effects of its
construction and operation.

This permit includes conditionsto closely monitor the progress of the permittee's
activities. In addition to the six-month progress reports required of permittees, this permit will
also require the permittee to file, within 45 days of the issuance date, a schedule of activities
to be carried out under the permit and target dates for completion of these activities. Ata
minimum, this should include the filing of the NOI and PAD within one year of permit
issuance, dong with any request to use the traditiona or aternative licensing process, or an
NOI and Draft Application within two years of permit issuance for arequest for necessary
waiversto pursue hydrokinetic pilot project licensing procedures. The PAD must aso include
the time frame for consulting with federal, state, and local agencies, tribes, non-governmental
organizations, and any other interested entities; and a preliminary list of issuesidentified and
necessary studies related to theseissues. |If the periodic progress reports required by Article4
of this permit do not show significant progress, or if the permittee failsto comply with any
other conditions, the permit may be cancelled.

A preiminary permit is not transferable. The named permittee isthe only party
entitled to the priority of the application for license afforded by this preliminary permit. In
order to invoke permit-based priority in any subsequent licensing competition, the named
permittee must file an application for license as the sole applicant, thereby evidencing its
intent to be the sole licensee and to hold all proprietary rights necessary to construct, operate,
and maintain the proposed project. Should any other partiesintend during the term of any
license issued any of these proprietary rights necessary for project purposes, they must be
included asjoint applicantsin any application for licensefiled. In such an instance, where
parties other than the permittee are added as joint applicantsfor license, the joint application
will not be digible for any permit-based priority.’

"18 C.F.R. §§ 5.5 and 5.6 (2008).
® Seeid. §5.3(2008).
® See Ciity of Fayetteville, 16 FERC 161,209 (1981).



20081021- 3015 FERC PDF (Unofficial) 10/21/2008

Project No. 13233-000 4

The Director orders:

(A) A preliminary permit isissued for this project to ORPC Alaska, LLC for aperiod
effective thefirst day of the month in which this permit isissued, and ending either 36 months
from the effective date or on the date that a devel opment application submitted by the
permittee has been accepted for filing, whichever occursfirs.

(B) Thispreliminary permit is subject to the terms and conditions of Part | of the
Federa Power Act and related regulations. The permit is a so subject to Articles 1 through 4,
set forth in the attached standard form P-1.

(C) The permittee, in addition to the six-month progress reports required under Article
4, shall file thefollowing:

Within 45 days of the issuance date of the permit, a schedule of activities
proposed by the permittee during the three-year permit term, leading to the
filing of adevelopment application. At aminimum, thisshall includefiling,
within one year of the date of this permit, anotice of intent to filealicense
application (NOI) and pre-application document (PAD), accompanied by, if
desired, arequest to use the Traditional Licensing Process or Alternative
Licensing Process, or the filing of an NOI and Draft Application no later than
two years from permit issuance for development of arequest for necessary
waiversto pursue hydrokinetic pilot project licensng procedures. The PAD
shdl include atime frame for consulting with federal, state, and local agencies,
tribes, non-governmental organizations, and any other interested entities; and
for developing and filing apreiminary list of issuesidentified and studies
related to these issues needed to develop alicense application.

(D) Thisorder isissued under authority delegated to the Director and congtitutes final
agency action. Requests for rehearing by the Commission may be filed within 30 days from
the date of issuance of this order, pursuant to 18 C.F.R. § 385.713.

William Guey-Lee

Chief, Engineering and Jurisdiction Branch
Divison of Hydropower Administration
and Compliance
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Form P-1 (Revised March 2000)

FEDERAL ENERGY REGULATORY COMMISSION

TERMSAND CONDITIONSOF
PRELIMINARY PERMIT

Articlel. The purpose of the permit isto maintain priority of application for alicense
during the term of the permit while the Permittee conducts investigations and secures data
necessary to determine the feasibility of the proposed project and, if said project isfound to be
feasible, prepares an acceptable application for license. 1n the course of whatever field studies
the Permittee undertakes, the Permittee shall at the all times exercise appropriate measures to
prevent irreparable damage to the environment of the proposed project. All test Sites shdl be
restored as closely as possible to their original condition and to the satisfaction of the
Commission’ s authorized representative or, where federa lands are affected, to the
satisfaction of the agency administering such lands.

Article 2. The permit is not transferable and may, after notice and opportunity for
hearing, be canceled by order of the Commission upon failure of the Permittee to prosecute
diligently the activities for which apermit isissued, or for any other good cause shown.

Article 3. The priority granted under the permit shall belost if the permit is canceled
pursuant to Article 2 of this permit, or if the Permitteefails, on or before the expiration date of
the permit, to file with the Commission an application for license for the proposed project in
conformity with the Commission’ s rules and regulations then in effect.

Article4. Atthe close of each six-month period from the effective date of this permit,
the Permittee shal file four copies of a progress report with the Secretary, Federal Energy
Regulatory Commission, 888 First Street, N.E., Washington, D.C. 20426; and shall servea
copy on theintervenersin this proceeding. The report shal describe, for that report period,
the nature and timing of what the Permittee has done under the pre-filing requirements of 18
CFR sections 4.38 and 5 and other applicable regulations; and, where studies require access to
and use of land not owned by the Permittee, the status of the Permittee’ s effortsto obtain
permission.
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